ON THE SOCIALLY DETERMINED NATURE OF LEGAL
REASONING

Csaba VARGA

1. Interrelation of the creation and application of law

A number of facts, events and processes have cooperated in
the creation of law in society. In the course of its development
through many thousand vears the law itself was in the service
of a number of ends. The position occupied by law in the
processes of social motion, its function and importance from
the point of view of social development are determined by
several concrete functions of the law, before all by a basic
function dominating these functions. When now the time of
the historical appearance of law and the various aspects of its
institutionalization are considered, this underlying fundamental
function will in the last resort appear "as a definite settlement
of conflicts suiting particular classes, strata or groups of
society, together with it the safeguarding of an order doing
justice to dominant interests, first, through the settlement of
the conflicts, then with the aid of a gradually developing
system of standards providing the foundations for such a
settlement and partly taking its shape from the conflict-
resolving decisions, finally through the organization of society
as a whole, or certain phenomena of it by means of legal
norms.” ()

This notion of the basic function guarantees an extremely
momentous position for the application of law (it defines the
raison d'étre of law almost wholly centred in the law-ap-
plying), still at the same time it offers a rather differentiated
picture of the part of the creation of law, which manifests
itself in the marshalling of conflict-resolving practice into a
definite channel, in its entirety in a moulding of social life
which equally incorporates the will of the State directed to
the shaping of social relations as well as the formal estab-
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lishment of means applicable or to be applied in the in-
terest of the enforcement of this will. Actually, as is known,
the creation of law has come in the forefront of the in-
terest of society mainly because modern political life by
aiming at the expansion of conscious social engineering
and as a precondition of it at the ensuring of uniformity, has
of necessity laid stress more and more on law-making. How-
ever, a vigorous concentration on legislation can be justified
only within given limits. As a matter of fact the statement sug-
gests itself that whatever ideas may encircle the activities of
the legislator, whatever true or hoped-for significance may be
attributed to the part played by him, it will be manifest that
"the legislator translates only his immediate object into
reality, whereas he will have to assign the realization of any
subsequent object to others.» () And these «others» stand for
the plurality of functions, or more precisely the plurality of
persons discharging these functions and embodying the roles
corresponding to them. In the sphere of these persons in
the first place the judge deserves mention, i.e. the person
in charge of the application of law called for the resolution of
conflicts of a variety of types.

The relationship of the application of law to the making of
law, i.e. of the conflict-resolving decision to positive law,
the determinedness of the law-applying processes by a given,
pre-existent and formally defined system of norms, the extent
and manner of this determinedness, and in particular their
theoretical notion, present a historically varied picture. In
definite areas and periods, where and when there was a strong
central power vested with adequate will and means, and having
fair chances for the central guidance of society on a uniform
line of policy, vigorous efforts were made for an extremely
close delimination of the different elements and likely results
of law-applying activity, and the deprivation of those respon-
sible for the administration of justice of any possibility of
appraisal or judicial discretion. This servile subordination of
the application of law, its deprivation of any chances of an
autonomous production of effects, or at least conscious ten-
dencies drifting in this direction, manifest themselves already
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in the beginnings of the growth of law. A replica of these,
their historically modified variant, or even traces of them,
may be discovered in phases of development of almost all
historical periods.

Now as regards the restriction of application of law to
a mere recital of statutes and simultaneously the detach-
ment of the mental pictures called to reflect reality from
reality and its actual potentialities, we believe we had
better quote the almost Europe-wide general practice of
the century preceding the French Revolution as the most
characteristic and in theoretical lessons rich example, i.e.
the practice of a period when parallel to the growing vigour
of the central power and the rise of a new social class, a
natural tendency could be experienced to squeeze law-applying
activites into rigorous rules. It should be noted that this age
was at the same time the age of the conquest of rationalism
and the birth of the theoretical preliminary forms of modern
legal positivism. Both the conquest of rationalism and the birth
of positivism could manifest themselves as an intellectual
expression of the claim advanced and intensified by the
economic interests and political tendencies of the bourgeoisie
made good in a similar form for a short time even after the
Revolution.

This was the age when Descartes in his Régles pour la direc-
tion de I'esprit II formulated the thesis laying the foundations
of Cartesian rationalisme viz. «Toutes les fois que deux hom-
mes portent sur la méme chose un jugement contraire, il est
certain que 1'un des deux se trompe. Il v a plus, aucun d'eux
ne posséde la vérité; car s'il en avait un claire et nette, il
pourrait 1'exposer a son adversaire de telle sorte qu'elle fini-
rait par forcer sa conviction.» (*) And this was the age when
Lemeniz in his Nova Methodus discendae docendaeque juris-
prudeniiae made attempts at reducing jurisprudence to a
system of axioms, and at building up law itself in a corre-
sponding mathematical form of a set of definitions, theorems
and axioms. And finally this was the age when in the service
of centralizing and unifying tendencies the identification of
legislation and law-interpretation received its ideological ex-
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pression. As may be read in a standard work written about
three centuries ago, «Comme il n'y a que le Prince qui.
ait l'autorité d'établir des Loix, il n'y a aussi que lui qui ait
le pouvoir d'interpréter celles qui sont établies, parce que I'in-
terprétation de la Loy sert la Loy et elle en a l'autorité.» (*) As
a matter of fact the institution of the référé Iégislatif, which on
the pattern of the ordonnance of 1667 following the Justinian
example was established in 1790, i.e. during the Revolution,
could prohibit the interpretation of law and endow with it the
legislator only because in the notion of the age legal practice
became for its content identified with legislation, i.e. legisla-
tion could so to say be substituted for legal practice. The con-
cern felt for the law-applying process lest the interpretation
of law should interfere with it, did not merely hint at a
practical source of hazards or a chance of abuses, but at the
same time declared an extreme theoretical potentiality of an
administration of justice void of all elements of independence
and restricted to the recital of the law, to be politically
attested ideal, moreover an ideal to be translated into reality.
The illusory character of this ideal could be unveiled only by
the shortly supervening failure, which at the same time was
the impetus that gave birth to a judicial practice in a modern
sense and became the foundation of the modern system of
superior courts with their function tending towards a unifica-
tion of the interpretation of law. (%)

This notion of the relationship between legislator and those
administering the law, a notion which as has been seen served
not merely for the speculative delimitation of a historically
given idea, but at the same time for the theoretical support of
a practical solution (at least of one intended to be translated
into practice) manifests itself in reality as the carrier and
consequence of by far deeper tendencies of a theoretical
value. As a matter of fact the theoretical tendency behin¢
this notion in conjunction with the characteristically modern
idea of the mos geometricus contained the allegation of the
potentiality of a completely formal deduction and demonstra-
tion, of an exhaustive deductive definability by a system of
norms, which essentially is but the projection of the funda-
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mental idea of Cartesian rationalism onto the law, its adapta-
tion to the peculiarities of the law. In the world of law, how-
ever, a similar position would qualify as extremely formal.
In fact it necessarily contains a theoretical confirmation of the
thesis that in law-applying processes the law to be applied
manifests itself merely and exclusively as a set of sentences
derived only and exclusively from positive law by means of
strictly deductive logical processes and that the law applied
as a set of sentences will be defined only and exclusively by
the positive law as a system of norms. Obviously this approach
may only offer an explanation for the condemnation of the law-
interpretation as legislation of necessity, further for the for-
mulation of the shaping of a process of law-application elim-
inating, and even denying the need of the interpretation of
law as a goal. This picture of processes incorporating the
administration of law, the certitude affecting the judicial deci-
sion and the provableness in a theoretical sense would on
the other hand lead to a very abstract conclusion ex-
tremely alien to genuine social processes embracing the
law and the entire mechanism of the administration of
justice. As a matter of fact in the light of what has been
set forth earlier then "In substance, given a well-drafted
law and a certain fact, it is supposed that any judge, young or
old, conservative or progressive, educated or ignorant, in any
part of the globe, now or a hundred years ago, should arrive
at the same conclusion” (%), what is already at the first glance
an obvious absurdity, equally conflicting with reason and the
actual conditions.

However, all this means but one extreme, one of the ex-
tremist points of view or potentialities. As is known the idea
of a "legislation without judges"” is opposed as the other pair
of the antithesis by the idea of an "administration of justice
without legislation”. (') A few of the theoretical and practical
projections of this idea will be dealt with later on. At present
we would merely remark that not even this idea exists merely
as logical potentiality. In the course of history several attempts
were made to establish this one in practice more or less com-
pletely, and are still being made in certain specific fields. How-
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ever, as may be stated with a claim to generality, in most of
the instances reality does not settle down at the extreme
points. It takes a position in the intermediary field between the
extremes, where the different components, sides and potentiali-
tis operate on one another in the best possible may.

Hence as equally expressed by authors of different times, or
professing divergent opinions, the judge "is not a person en-
forcing the law, like e.g. the bailiff enforcing the judge-
ment». (°) He is vested with autonomous functions discharged
and only dischargeable by him. In connection with the defini-
tion of this function Continental theory mostly emphasizes
the moment of complexity, of dual restriction. As a French
author puts it «Le juge est soumis ... & deux devoirs égale-
ment impératifs: il doit ‘'rendre la justice', c'est-a-dire apporter
au litige qui lui est soumis la solution qui lui parait la plus
équitable. Mais, en méme temps, il est lié par le texte de la
régle de droit qui doit servir de base a sa décision.» () A
theoretically more precise, and at the same time more intensely
polarized exposition of the Continental doctrine of the dual
restriction of the process of judicial decision-making is before
all part and parcel of the Scandinavian theory of legal realism.
As a matter of fact this theory is to some extent allied to
American realism, still at the same time as the ideological re-
flection of one of the particular members of the family of
Continental legal systems conceives the legal rule as a pre-
condition of judicial decision whose effect can be made to pre-
vail only in conjunction with other factors, concurrently with,
and defeating, them, and as a potential opponent of these other
factors. The postulate of a procedure according to rules, the
formal conformity with the provisions of law will accordingly
manifest itself in a form necessarily dissolved in categories of
more comprehensive contents. As a prominent representative
of the movement of Scandinavian realism writes, “The judge
is not an automaton which mechanically converts paper rules
plus facts into decisions. He is a human being who will care-
fully attend to his social task by making decisions which he
feels to be ‘right' in the spirit of the legal and cultural tradi-
tion. His respect for the statute is not absolute, obedience to
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the law not his only motive. In his eyes the statute is not a
magic formula, but a manifestation of the ideals, attitudes, stan-
dards or evaluations which we have called cultural tradition.
Under the name of material legal consciousness this tradition is
alive in the mind of the judge and creates a motive that might
come into conflict with the demand of the formal legal con-
sciousness for obedience to the law.” (*)

The socialist concept of the relationship between legislator
and those applying the law also emphasizes complexity. How-
ever, at the same time it points at the different manifestation ot
divergent elements. As a matter of fact according to the point
of view accepted as dominant "“in a most general way the
application of law is the enforcement of a provision of law, as
a generally binding rule of conduct in individual cases and
for individual cases within a process which does not merely
mean the reciprocal projection of the general to the individual
and vice versa, but also the necessity of the creation of the
concrete unity of the individual interest and the general
one.» (") However, in the light of this notion the socialist
state may guarantee the representation of the general interest
not only through its legislative policy, but also through
its general policy and policy of the enforcement of law.
This justifies the exposition of the thesis in the form of
a principle that "the law-enforcing agencies by way of in-
dividual acts of the application of law and the shaping
their general practice of administering the law, and in con.
formity with the general policy of the socialist state and its
law-enforcing policy, make socialist legality prevail”, by this
method guaranteeing that the law-enforcing agencies proceed
“on the ground of socialist law, in conformity with the policy
of the party and the state.” (%)

If we are now intent exploring the theoretical roots of this
relationship between legislator and judge, before all we shall
have to point out that as is known the processes of motion
basically characteristic of the law proceed from the social
relations to the legal norms, and then again the other way
round to the social relations. However, this motion setting out
from the social relations and through the mediation of the
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legal norms again returning to the social relations does not
appear as a process closed down in its non-recurrency, or as
a unidirectional process, but as a continually renewed and
never ceasing process of motion which at several points even
incorporates a moment of feedback. (**) The two extreme points
of this specifically social and legal motion are formed by the
social relations on the one part, and the legal norms specifical-
ly reflecting these and occupying the different levels of genera-
lity, on the other. The social relation constituting the basis of
the processes of legal motion, their starting point and terminal,
obviously embody the totality of a number of concrete em-
pirical signs, i.e. a concrete individuality. However, this con-
crete individuality at the same time contains the moment of
substantial generality hidden in the totality in question. As
regards the legal norms it has been ascertained that “neither
the category of individuality, nor that of generality is
capable of grasping the individual phenomena and substan-
tial peculiarities of the social relation to be brought under
regulation simultaneously in a way that by terminating and at
the same time preserving both moments it would permit the
reference of the legal provision to the concrete individual
case so as to bring about a connection not only to the con-
crete individual form of phenomena of the social relation in
question, but through this connection and together with it
through influencing and deciding the concrete individual case
in harmony with the general expressed in the content of the
legal norm, at the same time to establish the transition to the
substance and generality of the social relation.” Under such
circumstances as the outcome "not of fortuitous or autotelic
arbitrariness, but as a socially much too definite necessity”,
“in the process of law-making the motion proceeding from the
individual forms of phenomena of the social relation to be
brought under regulation to the substantial generality and
vice versa, concentrates in the particularity as the content of
the legal norm,” since "the dialectic unity and interrelation of
the individual forms of phenomena of the social relation to be
brought under regulation and its substantial generality find
expression in the logical category of particularity.” (*)



NATURE OF LEGAL REASONING 29

Touching on the relationship of the general, particular and
individual we have to emphasize that the substantially general
hidden in the social relations as a totality of a number of con-
crete individual phenomena will come to sight as general only
in the process of human, scientific cognition and that only this
cognition will lead to the creation of a system of norms which
would permit the establishment of relations between the es-
sentially general and the concrete individuality on the level
of the particular, by stabilizing the typical elements of a con-
crete totality formed of individual phenomena. Hence the mo-
tion embodying the life of the law, as shown by the diagram in
Fig. 1, fundamentally sets out from social relations in order
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to achieve through the mediation of law-making and in the
knowledge of substantial generality explored in the process
of scientific cognition the stabilization of the typical traits on
the level of the particularity, only in order that the application
of law might turn this particular again to the social relations
and by this process again to bring about the cross-reference of
the general and the individual. In the relationship of the gen-
eral, particular and individual it is evident that the bulk of
the processes of motion leading from the social relations to
the norms is carried by the specific legal activity finding ex-
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pression in legislation. Still the mutual influencing of social
relations and norms may as a matter of course apart from
creation and application of the law in the strict sense mani-
fest itself also through other channels, so before all through the
non-legislative creation of norms and their effect on social
conditions exercised through a medium other than the applica-
tion of law. The potentiality of uninterrupted motion passing
off in formal and non-formal manners between the individual
and the general and vice versa, will therefore in all ap-
pearance be guaranteed by the organization as the inter-
mediary medium of the particularity, and this organization will
at the same time become the ground on which the delimitation
of the place and function of the creation and application of
law, and of the determinedness of their sphere of motion may
rely.

From what has been set forth so far the conclusion may be
drawn that motion between the general, the particular and the
individual and vice versa is put together of a number of non-
stop processes of transitions from the one to the other and that
accordingly in this process of motion without a point of rest
the segregation of the various components will, surveyed from
the point of view of the totality of the processes of social mo-
tion, become a relative one. It is exactly the goal of the pro-
cesses earlier described as processes of social-legal motions to
bring about renewedly the transition of one to another, of the
general, particular and individual, and vice versa. Law-making
sets out from the social relations, whereas the application of
law has the social relations as its terminal point. However, the
creation of law is not the strictly taken starting point of this
social and legal motion, nor is the application of law the
terminus of it, inasmuch as the road covered from the social
relations to the norms and thence back to the social relations
appears merely as an artificially segregated section of this
motion. In conformity with the diagram in Fig. 2 this con-
tinuously recurring process of motion, rebuilding itself in a
continuously modified form, relies on social relations which
exactly as a result of the processes of motion manifest them-
selves in a moulded form. The underlying theoretical ground of
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the character of feedback of the fundamental processes of
social and legal motion and of its description as a continuous-
ly progressing circular motion are guaranteed by the circum-
stance that the legal norm, as one of the intermediary points
of the determining processes springing forth from the social
relations, then reflecting them and in the last resort setting out
from the relations of material production receives its shape as a
formation defined by these processes. Sociology formulates this
relation by bringing forward the statement that the two ex-
treme points of the processes of motion here analyzed, i.e.
human conduct finding expression in the social relations and
the norm giving expression to the social relations in general
present a determinedness by the same or similar factors, (')
and that this state of facts appears to be suitable for a re-
peated emphasis of the functional intertwining of the creation
and application of law, their joint determinedness and their
reciprocal conditionality in the process of motion characteristic
of the life of law. As a matter of fact the making of law and its
application are equally called with the knowledge of substan-
tial generality, with the intention to grasp this generality, to
interconnect the individual and the particular in a specifically
legal manner possessing normativity. This common trait of the
law-making and law-applying processes will on the level of
the totality of legal phenomena as social phenomena create a
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functional community even when it is known that the trend of
the establishment of relations brought about by the creation
and application of law between the individual and the partic-
ular will of necessity remain an antagonistic one. Beyond this
we have to remember that as has already been made clear
the making of law is not the only and exclusive potentiality
of the motion setting out from, nor the application of law
the only potentiality of the motion received at, the in-
dividual. Thus both the effect directly exercised by the ap-
plication of law on the formation and moulding of norms, and
the realization of norms not postulating application, will on
their own part point at the moment of the functional community
manifesting itself between the creation and application of the
law. Hence in this way determinedness by identical factors and
a certain dialectical uniformity of potentialities and effects
seem to suggest that from the point of view of the totality of
the processes of social motions and in particular of that of
the fundamental, basic function of the law, making and ap-
plying the law must, at least in a single respect, viz. on the
plane of the generality of the above-mentioned determined-
nesses and of the totality of legal phenomena as social pheno-
mena carrying segregating, specific traits, be considered con-
substantial. This con-substantiality does by no means prevent
the antithetical directedness of the motions fundamentally char-
acteristic of law-making and law-applying within the frame-
work of this totality and fundamentally determining the specific
substance of law-making and law-applying processes. On the
other hand this consubstantiality at the same time reminds of
an extremely significant circumstance namely that from the
point of view of the totality of the processes of social motions
and the fundamental functions regarding the law, law-making
and law-applying must be qualified as two basic, equally indis-
pensable means mutually dependent on each other, of any social
arrangement carried through by means of the law. As a matter
of fact creation and application of the law present themselves
as consubstantial not onlyin that by the side of their fundament-
ally antagonistic direction of motion the two, viz. creation and
application, in the face of the antagonism of their specific sub-
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stance carry from the point of view of the delimitaticn of their
generic substance common determinedness, but also in the
sense that the specific substance, and so the raison d'éire of
both creation and application of the law exists not by itself, but
in the other, or more precisely in a functional interconnection
with the other. Strictly speaking the goal of the creation of law
is not merely and simply the formation of norms, but the
exercise of influence on the development of social relations
transmitted in the course of enforcement and realization of the
law by this formation of norms. Nor is the goal of the applica-
tion of law merely and simply the unidirectional and in its
individuality completed influencing of social relations, but a
shaping of these relations of a truly creative character and
organizing effect serving the development of social conditions.
In this way at the same time the application of law may simul-
taneously with the development of social conditions become
the basis of a new legislation and by this the guarantee of a
process of a recirculating motion progressing in a continually
modified form, of a process of preserving by terminating and
of a feedback specific and desirable also in the life of the law.

If we now speak of the determinednesses jointly affecting
creation and application of the law, i.e. of the circumstance that
fundamentally and viewed from a given level of generality the
same factors determine, and at the most critical points the
same traits characterize, creation and application, then in
this statement we shall have to take up that in both creation
and application of the law these factors and traits will equally
manifest themselves in a redoubled form, viz. partly trans-
mitted by the other side of the social and legal process of
motion, and partly in a manner independent of this, in an auto-
nomous and direct form. This means that in creation of law
beyond the direct social determinedness in general we shall
discover the traces of the determindnesses and traits of earlier
processes of applying the law, and vice versa, in a manner
finding expression as a fundamental, formal postulate, ex-
plained by the application character and the specific substance
of the administration of law, beyond the direct social de-
terminedness we shall discover in it in all circumstances the
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traces of the determinednesses and traits of earlier legislation.
Hence the social and political character of influencing and
determining the application of law will find expression ne-
cessarily in a redoubled form. As a matter of fact this is what
as regards the intrinsic determinednesses of the norm to be
applied the creation of law from the very outset transmits, on
the one hand, and at the same time on the other, it is this which
in the external determinednesses of the law-applying process
as a social process becomes visible.

In the survey of the relationship between creation and ap-
plication of law we have pointed at the community of the gen-
eric substance appearing on the level of totality of the law and
also at the arrangement of these two fundamental sides of the
processes of social and legal motion side by side. However, at
the same time we have to call forth attention to a few
peculiarities affecting the relation between creation and ap-
plication of law in deeper regions, peculiarities manifesting
themselves on the level of the specific substance moving in
antagonistic direction and carrying into effect the fundamental
differentiation within the sphere of totality of the law. As
regards the relation between creation and application of law
we may advance the statement that surveyed from the point
of view of the institutionalized form of modern law at least in
the Continental sense, its positive system of norms, its me-
chanism and structure of functioning, creation of law occupies
the position of the factor dominating the various processes
of legal motion, inasmuch as at least in the law in conformity
with the traditional principle of the formally also stabilized
system of the sources of law the set or the available store of
patterns developed in the law-making processes determine, for
the contents and formally equally, the application and so the
realization of the law. Although from the sociological point
of view we may accept the fact of feedback, i.e. the influence
of earlier application of law on the creation of law as obvious,
still this determinedness will never appear, and cannot even,
projected as a formal postulate. On the other hand and simul-
taneously with it in another relation the application of law
may have also to be recognized as a factor possessing a cer-
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tain relative priority, inasmuch as it is the application of law
as the carrier of the basic function and raison d'étre of law
which in its immediateness achieves the direct goal of the
law, the appropriate resolution of social conflicts, and inas-
much as compared to this function the elaboration of the set of
patterns in the law-making process will in fact appear rather as
an instrumental function. This appreciation of the application
of law seems to be sponsored also by the circumstance that
there are examples which bear testimony to the more or less
permanent or exceptional missing of legislation understood in
a formal sense and performed by specialized agencies, in a
given period () or in a given area (‘). Similarly there are
instances known testifying to the fact that given social in-
terests proving sufficient strong will even in the presence of
legislation proper may insist on the shaping of a pattern de-
parting from the pattern of decision elaborated in the process
of law-creation, which will be considered as valid only for
a single case, or which in legal practice will, owing to con-
tinuous repetition and reinforcement, gradually take on the
institutional form of a general validity. (*)

The circumstance that as has been pointed out the deter-
minednesses characteristic of both the creation and applica-
tion of law manifest themselves in a double form again refer
to a further peculiarity. The source of this peculiarity is hidden
in the fact that the determinednesses influencing the two
analyzed sides of the fundamental processes of social and
legal motion in a direct and an indirect way, i.e. through the in-
vention of the other side, are not always unidirectional: they
do not always reinforce one another, they may be at cross-
purposes or running counter one another, and so weaken or
even annihilate one another. In the process of legislation the
intersecting encounter of this bilateral determinedness will
throw out no problems of principle at all. Obviously it is the
external, direct social determinedness which will primarily,
in a critical situation often exclusively, prevail. In this case
the side of indirect determinedness will manifest itself as a
negative feedback. On the other hand as far as the application
of law is concerned the situation is by far not so clear-cut, for a
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problem of this type could be resolved in a reversed form, in
its practical effects in an extremely doubtful manner, at least
in the form of a compromise only. If determinedness trans-
mitted by the creation of law ran counter the actual, direct
and concrete determinedness of the application of law, i.e.
if the complex determinedness of the application of law
manifested itself in a self-contradictory form, then the solu-
tion would from the point of view of formal postulates take
shape by satisfying and recognizing the priority of, the in-
direct determinednesses, and from that of postulates of content
by satisfying and recognizing the priority of, the direct de-
terminednesses. At the same time, however, in reality again
the dilemma of Scandinavian legal realism referred to earlier
would emerge with its full weight, which could be overcome
only in a form dependent on the concrete potentialities of the
given situation, in most of the cases and likeliest in the form of
a compromise.

Finally mention should be made also of the possibility of
situations when the basic function of the law will appear
in a subordinated form, thrust to the background, or even
dissolved in other functions, so that the relation of creation
and application of the law not even turn up in its original
form. A situation of this type will present itself before all,
when the law in its contents and functions anyhow carrying
political moments will prove to be an immediate tool of politics
and will so fail to serve the resolution of conflicts at all or at
least not in a specifically legal manner, (") or when general
guidance and organization of society, though in the guise of
law, supersedes the specific function of the resolution of con-
flicts in a manner not even postulating the emergence of legal
disputes or their marshalling into given channels, because the
use of a legal form is justified only by a notion shaped partly
or primarily of a specific administrative idea, specific role, or
specific interests.

2, The socially determined nature of the application of law

The determinedness of the application of law by the creation
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of law at least in point of principle appears to be in general
beyond dispute. On the other hand beyond the creation of law
and the factors transmitted by the creation of law, the restric-
tions directly affecting the application of law, or having an
effect on it, or moulding it directly, manifest themselves in
a less obvious manner for a theoretical study. Normativist or
positivist approaches appearing in a variety of forms, if only
in order to preserve their methodological purity, in the major-
ity of cases deny, or at least ignore the non-legal determined-
ness of the law-applying process. Therefore it is easy to see
that the element of this external determinedness turning up
outside the strictly circumscribable sphere of the making of
law cannot serve even as the component of a formal logical
approach purposing the full demonstration of the possibility of
deducing the one side of the legal processes of motion from the
other, and the axiomatization of these processes.

The recognition of the direct social nature of the application
of law and its restrictions independent of earlier legislation in
the first place and in general finds expression when man sud-
denly realizes the worldliness, the personal and individual
qualities of those responsible for the application of law.
“Judges are men', writes Anatole France pithily in his Les
opinions de Jérome Coignard. By this he already points at
something essential, namely that the judge too “has his notion
of society, an ideology; he professes and detests something,
he may be enthusiastic for something, find his salvation in
something, and mentally he may take a stand against the anti-
thesis of his Ego” (*), i.e. he too has a nature clinging to his
individuality, more or less characteristic only of him.

However, the discovery of the physiognomy of the judge in
connection with the external restrictions of the administration
of justice in the last resort means but the postulation of the
application of law, notwithstanding the intrinsic restriction and
determinedness by legislation, as a personal performance of
specific value, as the work of an individual. The recognition of
the role of psychic factors hidden in the law-applying pro-
cess operates though in the direction of the exploration of
the moment of social character, on the other hand at the same



38 C. VARGA

time this recognition does not permit the unfolding of this
social character in its complete reality. In particular among
legal realists there are approaches which in a by far more
clear-cut manner permit an insight into the social character of
the everyday environment of judicial decision-making. How-
ever, these doctrines still define this environment and its
social character trom the aspect of the judge, as its personal
environment. According to the Scandinavian representative of
this legal realism "the administration of justice is the resultant
in a parallelogram of forces in which the dominant vectors
are the formal and the material legal consciousness.” (*) This
idea has been formulated by the well-known Australian jurist
in a similar manner. “The judgement is a complex purposive
unit of discourse symbolically apprehending certain factual
situations, as well as prior judicial discourses selected by
reference to the socio-emotive purpose of the judge in the
context of the instant case as he sees it."”" (*)

As a matter of fact the application of law together with all
of its conditions and factors, with the persons applying the
law and their personal traits manifests itself in society as
part and parcel of the socio-political processes of motion
passing off together with the person administering the law and
through his agency. Thus even if the rather palpable expression
that "the courts are the catalysts of the legal order” (*') throws
a light on the function of the law-applying agencies and their
activities, the expression itself is nevertheless somehow dis-
torted and so misleading. In fact as is known the catalysts do
not take part in the processes elicited and triggered by them,
whereas the courts of law through the resolution of conflicts
constitute not only the initiators of certain definite processes,
but thanks to their potential effects at the same time they
constitute the various objects and passive subjects of effects
coming from the outer world, the scene of significant political
and legal events and the point of precipitation of conflicts. This
immediateness of the social character of the application of law
thus following from the nature of things okjectifies this social
character in the product of the law-applying, i.e. in the act
of application itself. Consequently the judicial decision will
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even for the American theoretical approach appear as “a pro-
duct of social determinants and an index of social conse-
quences.” (*)

The social determinedness of the law-applying process is
for the Marxist doctrine a straightforward fact the more be-
cause the doctrine advanced by the classics of Marxism of the
law and the general determinedness of the social phenomena
and processes have operated in the direction of the emphasis
of this determinedness from the very outset. (¥

Moreover if we recall the fundamental function of the law
directed to the resolution of social conflicts and also the cir-
cumstance that “the legal norm may define the reconciliation
of general and individual interests and the manner of doing it
only in an abstract-general form. It devolves on the judicial
practice to consider, appraise and so to say classify the con-
flicting interests”, () then we shall again come to the asser-
tion of a determinedness of the law-applying processes going
beyond the determinedness transmitted by the law-making and
to some extent independent of it, i.e. to the assertion whose
best founded exposition is part of Marxist sociology. As a
matter of fact within Marxist sociology in connection with con-
crete empirical researches the conclusion has been reached
that the tendencies in the law-applying processes may be in-
fluenced from the point of view of law-making secondary
social factors in a significant or even decisive manner. (*) As
for their immediate effects these factors precipitate in legal
consciousness and prevail in the law-applying process through
the mediation of this consciousness, and thus even if we have
to accept Vishinskiy's statement as one influenced by con-
crete historical conditions, still for its merit we have to re-
cognize it as true. Accordingly “the understanding of the
particular ‘circumstances’ of the case, yet rather of its ‘'totality’
and its appraisal is in direct relation to the ideas, political
and moral opinions inveterate in the consciousness of the
judges, to all what is called legal consciousness and what
exercises a profound influence on the practical juristic activi-
ties of the judges, prosecutors, the agents conducting investiga-
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tion, as members of ‘their society’, as members of the one or
the other class of society at every step.” (*)

Apparently from what has been set forth above we are per-
mitted to draw the conclusion that the social factors wHich
permeating through the filter of legal consciousness turn up in
the law-applying process, operate not only as ad hoc factors
effective exclusively in the given case, but also as sets of
elements defining the social nature of the application of law
and bearing also the marks of generality, however, in the guise
of the principles of the policy of law-applying activity, may
manifest themselves as postulates for the subsequent applica-
tion of the law, too. Approximated from the other side this
means that the dual determinedness of the application of law
will be embodied not only and not exclusively by the socio-
logical facts and reality of the law-applying process conceived
as a social process, but at the same time also by the hierar-
chically and functionally limited character of the law-applying
agencies, often stabilized in a more or less open form. It follows
“from the ultimate unity of the sovereign power that notwith-
standing the organizational autonomy the application of law
will be influenced by manifestations of state organs and by
manifestations of party guiding these organs which give ex-
pression to the appraisal of the given socio-historical situation
either as a general political line, or as a narrower guiding
principle of legal policy.” (*)

The functions of these factors constituting the social environ-
ment of the law-applying process consist before all in their
promotion of the mediation between the individuality of the
case calling for a decision and the particularity of the norm
serving as a possible and appropriate pattern, further of the
mutual reference of the general moments hidden in the in-
dividual to the norm and of the individual moments potentially
included in the particular to the concrete case. l.e. these factors
have as their function repeatedly to define the tendencies,
framework and contents of this operation, viz. its potentiality
and purposiveness, and by this to turn the application of law
in its character of application to creation. Although there are
opinions which emphatically insist that "juridical valuation
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is immanent in the law and not something transcendental
toward which the law would tend as toward its purpose. The
law does not seek or tend to realize justice because the
law itself already is positive justice." (") However, at the same
time in the light of a sociological approach pointing beyond
the dogmatic point of view the thesis, which would by way of
conclusion suggest the mediatedness and determinedness of
all qualities of the law conceived in its practical realization
exclusively by legislation, could hardly hold its own when it
comes to verify it. As a matter of fact as for its contents the
law receives its formal determination through the creation of
law. However, this determination by contents, exactly because
it manifests itself as a formal determination, may become at
several points mediated by formal categories, and in this
manner more or less of necessity become formal in its entirety.
On the other hand simultaneously with this the independent
determinedness of the law-applying process will manifest itself
in a manner not obligatory and not formalized, and so equally
relieved of its stabilization and mediation by formal categories.
Compared to the former this determinedness is secondary only,
however, as an accessory factor it has a determining import-

ance guaranteeing the immediateness of the social character
of the law-applying process.

3. The socially determined nature of legal reasoning

In the application of law legal reasoning will turn up as a
part of the process of reasoning which includes the definition
and qualification of the facts of the case calling for decision,
the selection and interpretation of the norm(s) which may come
into consideration as a pattern of decision, further as the out-
come of all this the projection of the norm(s) to be applied to
the case in question. Thus obviously legal reasoning will
qualify as a complex process, and if the components of it are
examined on logical grounds then it will appear to be even
more emphatic. As a matter of fact according to the testimony
of logic applied to juridical activity, within the sphere of the
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different forms of cogitation as delimited by legal reasoning
in point of principle a line may be drawn between the opera-
tions of formal logic as logic of intellectual constraint and the
operations of rhetoric logic as logic of persuasion on the one
hand and the extra-logical, purely legal processes relying ex-
clusively on presumptions, fictions and other provisions formed
with the aid of law-making, on the other. (*) Now the rhetoric
logical and extra-logical processes equally qualify as modali-
ties of argumentation and in some of their components legal
reasoning may appear in anyone of these three forms.

Owing to the specific nature and function of the law legal
reasoning and the processes of reasoning will in many respects
carry specific traits. E.g. in the light of a general methodo-
logical study "law-suits are just a special kind of rational
dispute, for which the procedures and rules of argument have
hardened into institutions”, (*¥) so that for a logic conceived in
a non-formal sense law-suits will manifest themselves as
extremely favourable models of analysis. (*)

In the socialist theory one sometimes encounters the
formulation of the position which reduces legal reasoning to
operations which may be performed within the framework
of formal logic, and which consequently as regards the pos-
sibly mutually contradictory legal conclusions, of necessity
establishes the in a strict epistemological sense conceived
falsity of one of the conclusions. (*) However, this approach
manifests itself rather by way of exception and mostly entails
vigorous, almost unanimous criticisms. E.g. concerning the
criminal law-applying process the thesis has been brought
forward that of the application of norms formal correctness and
expediency must be characteristic simultaneously. (*) In a
methodological discussion it has also been set forth that formal
logic may bring under regulation legal reasoning only on the
grounds, in the manner and within the framework defined by
dialectic logic. (*)

Substantially and eventually the question is whether or not
“the logical belongs to the reasoning side of juridical thinking
and not to its juridical side”, and whether or not the specific
of the forms of reasoning characteristic of the law-applying
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processes finds an expression in another, by far more specific
trait, so e.g. in what formerly Hungarian bourgeois theory of
private law for want of a better term defined as the contents of
the power of discernment (iudicium), rather than the logic-
ally controlled nature appearing as an indispensable precondi-
tion in all types of practical activity. (**) This historically and
ideologically equally restricted expression of the fundamental
problem will with its psychologizing tendency easily lead astray
the answer. Still at the same time this way of expressing the
problem makes it clear in a palpable manner that the specific
of legal reasoning must be sought for in a factor directly and
concretely adhering to the peculiarities of the law, manifesting
itself in its individuality and in this way defying formaliza-
tion, rather than in a general, formal precondition.

Reference to an aspect of the specific is made by an opinion
characteristic of the Brussels circle, according to which “les
problémes spécifiques a la logique juridique ne sont pas ceux
de la déduction formellement correcte, & partir des prémisses,
mais ceux relatifs a I'argumentation permettant de fonder les
prémisses du raisonnement.” (*) As a matter of fact in the
sphere of common forms of law and practical activity in
the manner of approach specific of the Brussels theorists, as
formulated by a leading personality of French philosophy of
law in connection with the exposition of his point of view,
“On n'y part point d'axiomes certains ni d'évidences carté-
siennes, mais plus humblement d'opinions socialement admises,
et comme disait le moyen age, d'autorités: que cela plaise ou
non a Descartes, il en est ainsi, parce que nous n'avons pas
d'évidences, et que la connaissance du concret n'est point
ceuvre a quoi puisse suffire une intelligence isolée, mais
ceuvre sociale, collective. Et la recherche ... se fait a plusieurs,
polyphoniquement, par la controverse, le dialogue, par la dia-
lectique.” (**)

Hence in conformity with the Brussels doctrine the proper
foundation of the logic of legal reasoning is provided only and
exclusively by argumentation, the controversy of the parties,
the decision made by considering the arguments and the
counter-arguments and its substantiation rather than by any
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possibility of formal demonstration. (*) And a logic conceived in
this manner will in every respect qualify as peculiar, departing
specifically from any non-argumentative process, for in point
of fact the characteristic of particular means of reasoning is
the circumstance that “Un argument n'est pas correct et con-
traignant ou incorrect et sans valeur, mais est relevant ou
irrelevant, fort ou faible, en fonction de raisons justifiant son
emploi en l'occurrence.” (*) In the scope of this anti-formal-
istic approach it has been voiced as a significant argument
that collective decision-making agencies pass their resolu-
tions mostly by a majority of votes rather than unanimously,
and that an explanation of this phenomenon may be given only
by the fact that practical reasoning presuming value disputes
relies on rhetorical dialectical argumentation guaranteeing the
interaction of experiences, convictions and notions of partly in-
definite content, which cannot be expressed in the categories of
strictly interpreted epistemological truth. (*) The nature of
legal reasoning void of the possibility of formal demonstration
thus manifests itself as an obvious fact which even if the final
ends or values are generally accepted is confirmed by the
authoritative methods of making the choice between alterna-
tives presenting themselves for concrete practical realization.
And in the sphere of law, as the final conclusion puts it, this
turning the choice into an authoritative one obtains an express-
ly institutionalized form. As a matter of fact the legislative
act with the weight of legal effect, the law-applying act
with that of legal force, for want of rational conviction in a
clear-cut manner preclude the contesting of the choice, and
so the evidence of a formal demonstration is relieved by the
force of power and authority. (*)

The correctness of the notion presented as the characteriza-
tion of the specific of legal reasoning, it appears, has at least
in the generality of its moments received the support of many a
known and extensively approved opinion. As regards e.g.
the actual function of the legal force of juridical decision in
particular manifesting itself in extraordinary cases, with a
certain scepticism it has been pointed out already earlier that
“in the judicial application of law often several judicial forums
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deciding the same case may have to have their choice of sever-
al equally legitimate possibilities and for want of an absolute
measure what the highest forum will pronounce will only on
the principle of legal force be the best possible choice.” (¥) As
regards the question of concrete individuality implied in the
decision, and so of a certain personal character referring to
the need of conviction, in socialist jurisprudence in the light of
the position to be considered general too “it is obvious that
the impressions observed during the trial, notwithstanding
the fact that the effects were the same and impacted on the
members of the court at the same time, will not elicit the same
effects from the members of the court”. In this manner the
end of the collectivity in decision-making will be formulated
expressly as the possible reconciliation of personal traits and
other intrinsic conditions and the guarantee of many-sided
argumentation. (**) Socialist literature for its part in all appear-
ance emphasizes partly a certain instrumentality of the in-
trinsic condition of the subject in making the decision, () part-
ly the need for the projection of the intrinsic, subjective con-
viction on to other subjects, i.e. the inter-subjectivity of con-
viction. It defines the reasonableness of the conviction by
declaring that this “has developed on the ground of proofs and
arguments interconnecting them tested and cross-checked in
the course of procedure conducted in conformity with the
rules of procedural cognition and evidence, i.e. on the ground
of proofs, arguments and certainty which are already in-
dependent of man, in the first place of the personality of
the judge and which will elicit in everybody the same con-
viction, the same certainty, the same general convincing ef-
fect.” (*)

Thus the specific of legal reasoning could perhaps most
generally be formulated in a way that the specific manifests
itself in the shaping of the premisses constituting the precon-
ditions of the deduction implied in reasoning, that is in the
non-formal, concrete, individual manner of the shaping of the
premisses participating of the personal traits of the subject,
thus demanding personal conviction and persuasion, rather
than in the process of legal reasoning itself. As has been seen
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this statement has been accepted in its entirety and in a direct
form by the Brussels circle marked as anti-formalistic. How-
ever, at the same time the statement is not alien to the Marxist
position quoted earlier. As a matter of fact socialist juris-
prudence, when in its application and effects subordinates
formal logic equally to dialectic logic and beyond its for-
mal correctness recognizes the desirableness of the emphasis
of a number of other considerations, such as e.g. expe-
diency, essentially it transposes the problem strictly speak-
ing into the truly dialectic phase of a non-formal content,
opening a wide scope to the influence of concrete individual
factors of the process of legal reasoning.

However, this community appearing on the plane of general
conclusions does not at the same time stand for a complete uni-
formity of opinions. In the following we shall briefly touch
on the problem of the concrete relationship of Marxist theory
to the antiformalistic concept of the Brussels circle. Here
we would merely note that although the concept of dialectics
developed by the doctrine of argumentation represents Aristo-
telian dialectics and not dialectics in the Marxist meaning of
the term, the recognition of the proper function of subjective
factors will not necessarily produce manifestations of sub-
jectivism, and that the settlement of conflict of opinions in an
authoritative manner is not absolutely concomitant of a cer-
tain type of agnosticism. On the other hand the two approaches
of the specific of legal reasoning will as a consequence appear
as if it presented a genuine, absolute community in a single
respect only, namely in the effort directed to the delimitation
of the potentialities of formal logic and its subordination to
other factors.

However, even beyond this in our opinion there is yet a
point where a specific trait of legal reasoning and a certain
community of ideas cannot escape notice. Already in 1967, in
the Paris colloquy devoted to the problem of judicial logic one
of the lecturers noticed a certain dichotomy in the law-applying
decision, when he said that “dés que le juge a posé les pré-
misses, il ne peut qu'en tirer rigoureusement les conclusions.
Le jugement ... revét ainsi un caractére qu'on pourrait dire
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manichéen. Tout aménagement par le juge de la situation qui
lui est soumise lui est interdit: ou bien l'acte argué de nullité
sera déclaré nul et ne produira aucun effet, ou bien il sera
déclaré valable et il produira tous les effets que la loi ou la
convention en fait découler.” (*) This dichotomy does not mere-
ly mean that the formulation of the premisses of decision in a
given (and in no other) way will entail definite, predictable
conclusions previously laid down in the wording of the pro-
vision of law, but substantially and before all that the formula-
tion of the premisse itself can take place only in a given way
and in a given form, so that in the last resort there are two
cases, two potentialities only for the formulation of premisses
or the qualification of facts.

In philosophy the uninterrupted, non-stop process of the
continuous motion of things, their changing over to other
things, and their mutual transformation to one another are
generally known phenomena. In like way it is generally
recognized that the concepts are artificial, since of necessity
they stand for artificial classification and systematization in
this process of transformation. For practical purposes any pro-
cess of cogitation and reasoning will qualify as one of con-
ceptual character. However, in most of the cases this does not
preclude these processes from reckoning with the continuous
motion of things and at least by way of approximation, from
grasping the things in their moving. And in fact from under
the flexibility and multi-directional dialectic potentialities of
conceptual reflection there is substantially a single exception
only, notably the one which has been established for the law
and for dogmatic systems similar to the law, such as the theo-
logical theories, the system of the rules of games, and some
other kinds of what are called “kiinstliche menschliche Kon-
struktionen”. (*) This may be explained by the fact that in
a logically closed system every question has its own proper
answer, i.e. in the terms of the law (interpreted in a definite
manner) a given case must be either subordinated, or not sub-
ordinated to the one or the other of the patterns of decision
fixed by the law in question. As a matter of fact qualification
takes place in the vigorously polarized terms of this system.
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Qualification and reasoning by analogy will thus bring about
a consciously artificial identification, and finally the structure
of legal reasoning will conjure up a structure of Manichean
dichotomy, and in its positivist form prefer a structure, which in
the last resort will accept definite replies only in the categoric
terms of “Yes' and "No".

In this manner the Manichean character of legal reasoning
is on the one hand explained by the existence of a system of
norms tending in a natural way towards closedness and axiom-
atization. In this system a given number and quality of factual
situations, further the set of consequences assigned to them in
a normative manner will receive their definition. At the same
time the judicial decision, which on the other hand interprets
the Manichean character from another aspect, will function
as an act of decision rather than an act of cognition. The ele-
ment of decision will naturally be given expression in the
process of reasoning itself. As a matter of fact reasoning what-
ever non-formal, argumentative contents and dialectic mo-
ments it would carry, may hardly lead to uncertain results
constituting a transition between different solutions, or bridg-
ing over them, or resolving strictly circumscribed general
concepts into type concepts. (*) And in this way qualification
will of necessity stand for the realization of alternative ex-
clusiveness and thus the manifestation of the creation of dicho-
tomy. This is the case because the subordination of facts to a
definite concept, or several of them, and the corresponding
drawing the legal consequences defined within a more or less
narrow sphere in an automatic way may take place uncondi-
tionally, in their entirety and exclusively only, So this sub-
ordination and drawing of conclusions may not imply the
alternativity, dividedness, splitting into parts or the drawing
of legal conclusions looking at another (possible and likely)
qualification(s). And with this tendency towards complete
closedness we shall in a particularly clear-cut form discover
the specifically fictitious character of legal analogy. As a
matter of fact in reality whatever may be the degree of
similarity, analogical qualification will never imply conclu-
sions to dialectic (partial) identity or similarity, but in all
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cases to a definite intersection concerning the place of the
object in the system, to a complete, formal identification find-
ing expression in the community of consequences and so to
drawing of the object into another class of object.

For that matter, it should be noted, the decision-making
character of the reference of the facts to the legal system will
as consequence entail the appearance of specific signs which
on gnoseological considerations can qualify only as artificial,
alien elements, as elements which more or less stand in op-
position to the authentic and genuine cognition of the pheno-
menon in question. As a matter of fact the specifically Mani-
chean character of legal reasoning may lead to the adultera-
tion of reality, i.e. to a state where reasoning itself will dispose
of “anti-gnoseological’ significance in order that law might
in the service of the influence by the various factors of social
determinedness discharge its function as means of standardiza-
tion and as standardized mediator.

However, the exposition of the peculiarities, dialectic traits,
directedness towards decision-making, and non-formal de-
terminednesses of legal reasoning, we believe, cannot at the
same time be responsible for the neglect of the actual signifi-
cance of the role of traditional logical reasoning played
through syllogisms in legal reasoning.

Theory unanimously acknowledges the presence of the
conclusion drawn from the premisses of decision constituting
the acme of the law-applying process and expressing the
result of the interpretation of norms and the qualification of
facts, as a syllogistic conclusion coming within the sphere of
formal logic. The drawing of a conclusion of this category is
an essential precondition of all application of law, as in fact
“The norm syllogism — the application of the general command
to the special or quite concrete case — is ... the only possible
form of rationality in our moral and legal life.” (**) However,
beyond the generally accepted opinion according to which
from the point of view of scientific analysis syllogistic reason-
ing appears as a formal, significant, indispensable, still by
itself insufficient momentum of a process leading to a genuine
and substantial result, the theory of judicial decision-making
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relying on syliogisms has been made subject to limiiations by
iecent investigations also from another aspeci. So before all
it has been suggesied that the application of law itself, in
association with the valuation of facts and the drawing of
legal conclusions and so of the sanciions, may be spiit up into
“a series of different basic and accessory sylliogisms”, a pro-
cess which from the very ouiset iends a ceriain vagueness to
the classical theory of syllogism originailly reiying on a single
syllogism. (*) In addition it has also been expiained that in
the application of law the case is by far not one of a pure,
single syllogism, but of one inciuding in its premisses the
establishment and qualification of facts, duplicated syllogism,
since "en réalité, la mineure qui se présente sous la forme,
qui parait unitaire: tel fait est (ou n'est pas) P, doit se décom-
poser en deux parties entierement distinctes: 1. Tel fait est
(ou n'est pas) établi, 2. Le fait ainsi etabli ... est P." (*) And
finally the system of syllogisms having a place in the law-
applying process appears in a specific way also for the very
reason because in them the projectiion of premisses is to a
certain extent shaped by one another. This is the case, because
in the formulation of the decision impiied in the judgement as
a process of reasoning the fact-establishing and law-inter-
preting acts are interiwined and coniinuously and mutually
presuppose one another. (¥) Thus in case of the appiication of
law, as suggested by the simuitaneous muitiplication and inter-
twining of the premisses of decision and also their relative
segregation and coalescence, we have to speak of a genuinely
composite, dialectical process of reasoning.

All these problems will stand out even more distinctly, if
we try to plot the logical model of the process of reasoning
in question. The fact that the structure of legal reasoning in
reality is built up of a real sysiem of syllogistic conclusions,
will cause no serious difficuities by itseif. As a maiter of fact
each particular conciusion may be traced back to either one
of the now discussed basic conclusions, or another syllogistic
form known from its Aristotelian exposition. Now reasoning
typical for the application of law conforms to the classical
syllogistic formula: “All men are mortal — Caius is a man —
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Caius is mortal”. Here Caius is the subject (S), as predicate
(P) stands the statement of mortality, and as mediating medium
(M) the notion of man. The logical formula of this form of
reasoning as may be seen in Fig. 3 is an exiremely simple

Fig. 3
M=P
=M
S=P

one, the more because its premisses will in their established
form manifest themselves as given. On the other hand in
legal reasoning the premisses of decision will in all cases
appear as still to be formulated. To begin with we would
remark that for the judge in principle the legal sysiem
in its entirety including norms of a number (I—n) is
given. In this system with the facts (M) of a number (I — n)
in principle legal consequences (P) of a number (I— n)
are associaied. Among these the judge will by exploring the
facts of the case, further by way of the intertwining and
mutually fransient operations of qualification and interpreta-
tion establish the identity between the case (S) and a definite,
selected legal fact (My), which identity may then become the
basis of the reference of the legal consequence (P,) pertaining
to the fact at issue in question to the actual case. However,
at the same time the exploration of the facts of the case will
also becomme a composite process. As a matter of fact in the
first place the judge will in object-language, i.e. by setting
aside any valuation and without the use of legal terms have to
establish the facts (g, b, c, etc.) of the case. Then he will have
to qualify, valuate and express by legal terms the facts so
established as properly interpreted statutory facts. This will
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already permit the following more or less mechanical or
perhaps creative drawing of the legal consequences. As regards
propositions it is of frequent occurrence that a conclusion of
similar structure may be derived from the useless form which
through segregated theses gives the impression of the exist-
ence of a difference, which, however, will melt away in the
thing itself. (*) Still in legal reasoning this is not the case. As
a matter of fact, on the one part, the legal consequence be-
comes attached to the statutory fact and the case to be de-
termined not by describing (=), but by prescribing (=) real-
ization of something as target, and on the other, the qualifica-
tion of the facts of the case is not merely the unfolding of the
intrinsic determinednesses hidden in the facts, but subordina-
tion (—») of the description (=) in object-language to the con-
ceptual system of the system of norms reflecting a peculiar
valuation. This again throws out the problem of the reciprocal
reference of reality and its normative reflection to each other.

However, the logical formula of legal reasoning as given
in Fig. 4 at the same time points out merely the direction of

Fig. 4

:[\/Il—n‘_‘> Pi—n

S =a,b,c, etc.
a, b, ¢, etc. > M,

the basic operations to be performed, whereas their content
relations remain to a large extent obscured. If on the one hand
we accept as true that in the scope of law the specifically legal
processes of motion between the individual and general are
mediated by law-making and law-applying, () we may on the
other hand admit as true that law-making will reach the term-
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inus of these processes in the stabilization on the level of the
particular, of the general determinedness implied in the in-
dividual, whereas law-applying will attain its goal in the
translation of the particular into the individual, in the realiza-
tion on the level of the unique, of the general determinednesses
stabilized on the level of the particular. Now the concrete in-
dividual case will always appear as concrete totality, as the
concrete set of an infinite number of signs, so that both the
description in object-language and the qualification of it in
the conceptual system of the system of norms will of necessity
produce an extremely energetic narrowing down and im-
poverishment. The qualification of the traits of the indivi-
dual case in the mirror of the general and the inter-
pretation of the general norm content projected on to the
individual equally insist on the ceaseless transition and mutual
overlapping of these two sides of legal reasoning, and this
process will, having terminated by preserving the original form
and determinednesses of both the norm content projected to
the individual and the case-totality subordinated to the general
be renewed and reborn. In this sense and in this mental frame-
work the statement “General propositions do not decide con-
crete cases” (*) will in its symbolic meaning become in fact
true, for in the application of law a formal, complete identity
of the general and the individual will never come into being.
Although the individual will partly contain the different part-
icular and general determinednesses, and vice versa, the in-
dividual will appear as incorporated partly in the general and
the particular, nevertheless this will produce dialectical identi-
ties only, there being no direct, mutual and complete corre-
spondence between a given number of the individual and the
particular and general. Thanks to its dialectical character the
application of law will so always appear as a creative opera-
tion where the possibility of the establishment of a connection
between the case to be determined and the norm serving as
the pattern of decision, will as may be seen in Fig. 5 depend
on whether the common determinednesses retrievable in the
case and in the norm will appear in this respect and in a satis-
factory manner as substantial determinednesses providing the



54 C. VARGA
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ideniity of the
general particular, and individual

Formal Diaiectic

possibility of mutual reference and subordination of the onc
to the other.

The question of the community, i.e. identity or similarity
of substantial determinednesses will norimally emerge in a
particularly keen form when there may be doubts as to the
mutual referableness of case and norm, i.e. when the judge will
have to decide whether by having recourse to an arguinenium
e conirario he will preclude the application of the norm in
question, or by resorting to an argumenium a simile decree
the application of the norm not embracing the case directly,
in a manner justified by a possible analogy. Choice between
these two solutions will primarily depend on what should be
considered a gap in the law (*), or in the case of the establish-
ment of a gap what should be accepied as a substantial com-
munity of the elements of the facts at issue. (*) As a maiter
of fact the conditions of relevant similarity opening the road
to an analogical applicaticn of law have so far not been defined
either by statutory law or jurisprudence. If this were the case,
i.e. if these conditions were defined, then the question would
be one of the application of a statutory or jurisprudential
definition rather than one of that of analogy. (*') Consequently
in cases when the choice between two possible mutually ex-
clusive solutions is not influenced unequivocally by the lin-
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guistic expression of the norm in question, e.qg. by the what is
called iniensive or still betier reciprocal form ... only and
exclusively when ..."” (*) of the implicative relation beiween
the normative precondition and the normative consequence, or
by any other iogically significant factor, the judge will "un-
doubtedly take a position weighing the question in every
respect and springing up from the soil of moral considerations
or such of expediency rather than perform a logical func-
tion". (*) He will make a decision in a teieological manner, (*)
inasmuch as eveniually analogy consists in drawing the case
not into the sphere of similarity of another case, but into the
sphere of another case itself, a process which from the point
of view of formal logic will in point of principle and in all
cases qualify as arbitrary. (*) Yet in this way it will seem that
“the genuine analogical inference ... does not in fact constitute
a logical mode of argument but rather an heuristic procedure
based on the practical directive: whenever there is no law
applying explicitly to a given case, try to find a valid gen-
eralization of some existing law so as to make it applicable to
the case.” (%)

Hence as has been seen logic understood in its formal sense
has an indispensable function in the process of legal reasoning.
However, at least for an analytical investigation this function
may appear noi only as formal, but as one exposed to other
factors. The limitations of the logical deierminedness of legal
reasoning will manifest themseives mostiy in border-line
cases, so e.g. in the logical irresolvability of the not too fre-
quent, still not even wholly exceptional dilemma of the argu-
menium e conirario and the argumentum a simile. Logic as
conceived in the formal sense will appear in the siructure of
legal reasoning everywhere, and as has been seen, this struc-
ture will in fact become organized in a manner describable
by formal logic. Still the function of this logic will have to be
designaied as the possible control of legal reasoning rather
determination will be attended to by faciors outside the law
than as its determination. As a matter of fact the function of
and its intrinsic logical relations, transmitted by the social
environment of the law and its application, and exercising a
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decisive influence on the law and its logically controlled
nature as well. The chances of a genuine effectiveness of logic
are from the very outset objectively delimited by the nature
of the factors of legal reasoning and its components, and this
delimitation may even be reinforced by the at any time given
social conditioning of legal reasoning. To the theoretical de-
lineation of the fundamental problems will not altogether un-
justifiably often set out from the statement that "une solution
economiquement et socialement souhaitable doit étre juridi-
quement possible ... Le technicien du droit doit pouvoir fournir
les outils nécessaires, les moyens propres a réaliser une régle
souhaitée,” () and this refers to a qualitatively specific in-
dependent function of logic. This function has already been
formulated by a Scandinavian author quoted before: "“Any
trained lawyer ... must know how technically to justify by
interpretative arguments the legal solution he finds ‘just’ or
desirable. But it would be a mistake to accept the technical
arguments as true reasons. The true reasons must be sought in
the legal consciousness of the judge or the interests defended
by the counsel. The function of the methods of interpretation
is to set up boundaries to the freedom of the judge in the
administration of justice — they determine the area of justi-
fiable solutions.” (*)

Under such conditions, even when we consider this exposi-
tion from the aspect of a given legal policy in a critical manner,
logic in the formal sense will manifest itself only as one of the
elements of decision-making, as an element which may serve
for controlling or justifying other elements, as the case may
be, but can in no circumstances act instead of them or as
their genuine determinant. Hence we shall have to interpret
in this sense the statement declaring that “To treat the results
of logical deduction from existing premisses as a substitute
for the assessment of all aspects of the given situation and
notably for its ethical and sociological aspects is essentially
an abuse of logic, leading to legal anomalies and distor-
tions.” () As a matter of fact as is known, "at decision-making
the judge will not take into consideration the elements of fact
and law emerged in the lawsuit only, but beyond these also
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the expectable effect of the judgement relying on these, and
make a decision only whose predictable results will suit his
will.” (") The social contents of legal reasoning will define
the trend and results of reasoning in its entirety, and within
this process each factor and element, i.e. both the qualification
of facts associated with the case demanding a decision and
the interpretation of norms serving as possible patterns of de-
cision, will receive their place, function, significance and
specific validity equally from these social contents. Marxist
sociology defines this type of social contents as the social
situation and environment of the application of law, and is
making definite attempts at the detailed elaboration of the
sociological relations and the politically conditioned nature
of this situation. In the process of a delineation of the perspec-
tives of research in any event it has been established that
“one of the most important elements of the situation of the
application of law is the legal provision to be applied, which
at the very outset already introduces the political element into
the law-applying process and which in a general manner even
provides factors and influences. However, the interpretation
of law will often affect subsequent political relations and con-
sequently further political factors will find an expression in
this interpretation. As a matter of fact the legal provision gives
a positive form to the policy formulated on a more general
level for the given case and ultimately stands for an ancillary
activity, i.e. an activity serving also certain political ideas ...
The judge is in the position to ‘perceive’ the meaning of the
legal provision which suits best the end to be served by inter-
pretation and to have recourse to the method by means of
which he may explore this meaning.” (™)

The goal to the achievement of which the interpretation and
together with it the application of law as a whole tend, may
expressed in a most general manner, be of a stabilized
historical meaning, in all cases identical with itself, attributed
to the maker of the law, and together with it the repeated
enforcement of a stabilized legal order, in all cases identical
with itself, preserving itself in an unchanged form; or the
establishment of a non-stabilized actual meaning, existing in



58 C. VARGA

the social environment of the law-applying process, capable
of change and together with it the renewed enforcement of a
non-stabilized legal order, capable of change, adapting itself in
an incessantly modifying form to the development of the con-
ditions of life. It is implied in this dichotomy of goals that in
the scope of guiding principles relating to the interpretation of
law a distinction may be made between static and dynamic
theories of interpretation. () Naturally these theories have
come into being in order to satisfy divergent ends and are in
the service of divergent practical purposes. Now in all appear-
ance the forms of expression of the law extend equally extra-
ordinarily vigorous assistance to the possible rigidity or, on
the contrary, to the creative autonomy of interpretation.

As far as the meaning of the legal terms is concerned, earlier
it has been made clear that a "proper,” "'genuine’” or ‘“true”
meaning, i.e. one unalterably referred to a linguistic sign with
a claim to exclusiveness is out of the question, inasmuch as
"The meaning of the norm (like the meaning of any other
linguistic expression) is relative to the directives used to fix
its meaning.” (*) On the ground of the analysis of Anglo-Saxon
legal practice the statement has been advanced that the con-
crete meaning of each word is delimited by its syntactic posi-
tion in the sentence, the contextual environment of the sen-
tence, the outcome of the legal case in question and the social
situation where the problem of meaning itself has emerged.
However, even so the case must not necessarily have a single
meaning only. (") According to a figurative expression the
terms occurring in the wording of the law are like chameleons
whose colour changes with the background. () And, as has
been indicated earlier, one of the reasons of this possible
change is the extraordinarily high level of the "bruits de fond"
characteristic of the legal concepts. ()

An interesting research of the Brussels circle of logicians
of law was launched with the goal to establish how legal con-
cepts behaved and what properties they were carrying in the
light of the interpretation and qualification of a case which
in conformity with the wordings of the law could be solved
with alternatives mutually contradicting one another. Now as
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an outcome the conclusion was reached that legal concepts
in all cases carried certain elements of ambiguity, indefinable-
ness and vagueness. In fact to circumscribe their scope of ap-
plication in a ne varietur manner proves abortive, and so the
interpretation of these concepts will be practically defined,
at least in the scope delimited by the factors of uncertainty,
by the consequences forthcoming from the concepts in ques-
tion. (")

In other words this means that the legal concepts and the
legal norms formulated by establishing definite relations be-
tween the concepts in question may serve merely as the
ideal types of certain contents existing in reality. (*) As a
matter of fact the concept as the expression of the general and
particular is in an extremely close relation, quantitative as
well as qualitative, to the individual: the concept grows out
of the individual, it obtains its definition on the ground of the
individual, however, the concept once formulated does not
merely refer to the individual, it might as well dissociate itself
from it and embody an autonomous quality. Thus it will be-
come the carrier of a content where the individual may appear
indirectly, having a remodelled form, in certain of its moments
and elements only. Hence the relation between concrete in-
dividual phenomena and the concepts representing them on the
level of the general will stand for a relation between different,
in many respects autonomous properties. The elements of this
relation cannot be identified with one another, nor can the
one take the place of the other. The segregation of the pheno-
mena and concepts from one another will as a matter of course
manifest itself as antagonism conditionally only, as the mo-
ment of dialectic contradiction describing the things in their
development. As a matter of fact the self-movement of pheno-
mena and concepts may turn up also in the sphere of segre-
gation, in itself not yet presupposing antagonism or finding
expression as antagonism. This is the sphere of segregation
where the properness and the qualitative independence of the
phenomenon and the concept, and the undeterminedness of the
one by the other find expression. Thus this is the sphere which
by the side of mutual implication, determinedness and refer-
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ableness equally embraces the elements of non-implication,
non-determinedness and non-referableness. Thus in the sphere
of legal concepts in this field will manifest themselves the un-
certainties which increasingly convert interpretation into an
operation having a primordial social character and signific-
ance, and which may in reality justify the statement that in
the last resort "The meaning of the statute consists in the
system of social consequences to which it leads or of the solu-
tions of all the possible social questions that can arise under
it ('n)

When now the practical consequences are considered this
factor of uncertainties touching on the meaning of legal
concepts will indicate on the one hand that the meaning can-
not be conceived or established in a formal manner or with a
logical necessity, and so already in the exploration of the
meaning, in the selection and use of the directives applicable
to that exploration an external factor, the social contents of
legal reasoning embodied in the social environment of law-
applying, will invade this process, and on the other, that a
formally interpreted definition of the meaning which dis-
regards signs of content, will of necessity produce distortions
in all cases. E.g. in an actual case it was stated in this sense
that “As long as the matter to be considered is debated in
artificial terms there is a danger of being led by a technical
definition to apply a certain name, and then to deduce con-
sequences which have no relation to the grounds on which the
name was applied.” (*) And so this case is not remote from the
problems which in each instance are thrown out by the
selection and definition of the legal concepts in the course of
law-making. E.g. only to quote an atypical, yet for our purpose
highly instructive problem of legislation, let us refer to a
decision of the Supreme Court of the State of California, where
the court held that an enactment according to which “no li-
cence may be issued authorizing the marriage of a white person
with a Negro, mulatto, Mongolian, or member of the Malay
race ..."" was unconstitutional among others for the reason that
the exact meaning of these terms was unidentifiable (*), and
also to the reported fact that in the Republic of South Africa,
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where racism had been raised to a principle of legislation, al-
ready in 1957 the congestion of more than 100,000 borderline
cases defying unambiguous classification yet awaiting settle-
ment had been established. It was found that those responsible
for a regulation attempted ''to define the indefinable” in vain,
for according to the common course of events they were unable
to provide this legislation with an adequately elaborated, solid
foundation which could be transplanted also into the law. (*)

However, to all appearance the moment of this relative logic-
al undeterminedness implied in the law and with it the moment
of direct social determinedness have been accentuated equally
by the peculiarities of the legal concepts and norms. As a
matter of fact as is known from a study of Continental law-
making, for the solution of cases hardly comprehensible by
statutory regulation and appearing as atypical to legislative
appraisal, the legislator will in his codification often be com-
pelled to the formulation of rules, principles or clauses of a
general content to the extent offering an opportunity for the
judge to set aside an otherwise relevant provision and de-
termine the case on the ground of other norms. (*) Rules of
such a general nature for practical purposes occur in all bran-
ches of the law, even in criminal law, and their function is not
merely to build up a comprehensive policy-making framework
for the regulation in question, but at the same time to guaran-
tee the equally satisfactory linking up of the postulates of both
sides of the general and individual in the application of law,
and the effectiveness of the influence of various external so-
cial factors directly impacting on one another in an increased
degree. These general rules, principles or clauses carry a
legal content up to one half only, whereas their other half is
made up of a content of direct social significance, (*) viz. a
content whose exploration and definition projected to the con-
crete case will in each case depend on a social valuation, i.e.
a creative operation to a lesser degree defined than the usual
application of law. (*)

In the application of the general rules and principles of law
the element of the social character will prevail in an even more
direct, and as regards the establishment of a connection be-
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tween the extraordinary general content and the concrete
individual problem in a yet more decisive manner. As a matter
of fact the giving a positive form to this generality of content,
its regeneration and realization in a concrete individual form,
presupposes enforcement of a creative nature, which cannot be
expressed in the notional sphere of logical necessity. It is the
element of this social character which an author by giving it
the name of positive natural law defined as the expression of
tendencies in a latent form inherent in collective conscious-
ness and transmitted by the judge as citizen and a moral
being. (*) Still in point of fact here too, as has been demon-
strated by Marxist sociology, we have the case of the influence
and defining function of the social environment of the law-
applying process. In the application of the different clauses,
or, in the lawsuit itself, in the admission of evidence and the
shaping of conviction, or by no means in the last resort, in the
discretionary procedure (*'), “the idea of 'the person's own' is
in fact a social one, because the idea of the judge of its own
function, the facts which he observes and the provisions of
law which he has to apply, and so also the assessment of
expediency and correctness ... are defined by social factors.
In the process of the socialization of the judge these social
factors will as a matter of course mostly become internal ones
to an extent that in the law-applying activity they will act as
internal and not as external factors.” (*)

Finally in a form more complete and more direct than any
earlier form, almost with a claim to exclusiveness, the social
character from time to time appearing in the guise of equity
will enter the process of legal reasoning, i.e. the social char-
acter which in the possible conflict of considerations of legality
and justness will as the limiting factor of the former and the
supporter of the latter serve the ends of “a social critique of a
certain degree of the positive law"', "the mitigation of the crude-
ness of the enforcement of the legal order.” (*) As a matter of
fact equity as a principle discharging mediating functions in the
conflict between legality and justness, a principle of relative
contents and limited independence, and carrying the correc-
tion of positive law, will appear in a form socially directly
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defined, dependent on social development. (*) Its significance
we shall be able to appraise only when we remember that in
the last resort equity "performs a function for the individual
case overruling the law and creating an exception”, and in this
way “'providing opportunity for considering certain situations
of facts at issue with respect to the too broad generality of the
law, in a constant manner.” (*)

Naturally there are many possible mediating channels and
ideological expressions of the direct influencing function of
the social character and other extra-legal factors. E.g. an ex-
tremely peculiar variant of these factors, appearing almost in
the guise of natural law, however, on theoretical considerations
highly distorted, is the one which may be termed as “principes
généraux du droit applicables méme en l'absence de textes',
to which the Conseil d'Etat in its decision of October 26, 1945
referred as "lois fondamentales méme non écrites du régime
républicain de France.” (*) As a matter of fact in the over-
whelming majority of instances, and in particular in the so-
cialist society we may rather encounter the even theoretically
precise ideological expression of this direct effect. As a char-
acteristic example of this expression we may quote the policy-
making declaration according to which in the first phase of the
interpretation of Soviet law the political line of the Communist
Party of the Soviet Union, the general principles of the Soviet
legal system and its branches, the humanitarianism of Soviet
law and finally the direct and final purpose of the promulga-
tion of the law in question will have to be considered in all
circumstances. () In this connection even the thesis formulated
in a characteristic manner according to which each element of
the law-applying decision, exactly because of its appartenance
to the decision will eventually appear as having a legal quality,
may gain significance. (*) This is the case because it implies
the emphasis on the need for the formation of a picture
genuinely reflecting the decision-making process, and of the
survey of the actual effect of non-legal factors instrumental in
this process.

In general it cannot be doubted that the law constitutes the
partial expression of a finalizing human idea, the formal stab-
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ilization of the methods of realizing expressly undefined
ends, (*) and that the legislator cannot expose these ends and
their motives in his act for the very reason lest by a possible
motivation of the ends and formulation of the means of their
achievement in an equally normative manner, and by an in this
case indispensable comparison and discussion of the motiva-
tion and the means he should jeopardize the unfolding of the
normative significance of the provisions. (*) The formulation
of the reason and the general motivation of the regulation
will, however, appear in the law occasionally, and the pre-
amble, the typical carrier of these formulations, will in the
process of legal reasoning gain a normative significance cor-
responding to its evaluating social contents, to the practical
usefulness of its content elements. (*) In this connection we
have to remark that for the purpose of the direct social in-
fluencing of legal reasoning the rules of a general content and
the typical contents of preambles may point at divergent direc-
tions. In point of fact the former substantially throw open the
path to the influence of the social reality continuously in pro-
cess of formation and itself in a continuously modifying form
regenerating, whereas the preambles lay down the ends and
social components at the moment of the creation of law given
and make them the subject-matter of legal reasoning.
However, on this understanding we have nevertheless to
qualify the opinion according to which “he in whose hands is
the application of law, has in his hands the interpretation of
law and he in whose hands is the interpretation of law has the
law itself in his hands" (*) as misleading. In fact the exposition
of the fundamental problem we have attempted has by far not
served for the establishment of the arbitrariness of the judge,
but for the presentation of a peculiar case of social determined-
ness and for the explanation of the fact that legal practice
manifests itself as an in its entirety socially determined activity
adapting itself to the social situation and contents of law-
applying, by referring, on definite level of generality, the re-
gulation to the individual, and by lending a positive form to
this regulation filling gaps in the individual not only of extent,
but also such as are called gaps of depth (™), as an activity of
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a creative and, at least within this sphere, of a really forming
character.

In legal reasoning, as we have tried to present, the social
character expressing the effect of economic, political and other
factors in a concentrated form, will prevail through different
channels, equally directly and indirectly, and gain a defining
influence. The moment of social character will be embodied
already by the norm to be applied. However, this social char-
acter reflects conditions and potentialities as they existed at
the time of norm-making, so that in the process of application
the norm will, dependent on the social contents of legal reason-
ing and the social environment of law-applying, be concretized
by leaving the social determinedness of the norm intact, or
made subject to correction which goes beyond the social de-
terminedness itself of the norm in question. In this way the
moment of actual social determinedness will in a direct form
find expression in legal reasoning itself, and according as
whether or not this moment agrees with the one of the historic-
al social determinedness of the norm, it will operate towards
the reinforcement of this social determinedness, or even exceed
this determinedness to a lesser or greater degree. As a possible
channel of direct social influencing before all the selection of
the norm to be applied and the establishment of its meaning
will appear. Secondly, there will follow the selection and
definition of the facts of the case in question, the admission of
evidence in the course of hearing the case, the qualification of
the facts associated with the interpretation of the norm, and
finally the shaping of conviction. As conclusion in the course
of drawing the legal consequences the concrete specification
of the provision included in the norm closes the process. Here
we may encounter certain law-applying situations mostly
presenting themselves as problems in the process of legal
reasoning which provide particularly appropriate opportunities
for direct social influencing, which therefore deserve special
mention. These are before all the possible need for making a
choice between the argumentum a simile and the argumentum
e contrario, the establishment of the meaning of general legal
concepts and the application of general rules, principles or
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clauses, the use of the evaluating contents of preambles in
legal reasoning, the so-called free estimation of evidence, and
the cases of discretionary power and equity.

If given knowledge of the direct methods and potential-
ities of social influencing we proceed to studying legal reason-
ing from the formal aspect of logical necessity and its possible
expression in an exact mathematical form, then we shall in-
fallibly come to a negative conclusion. As a matter of fact as
components of legal reasoning in all cases there will loom up
the problem of the definition of meaning and the problem of
valuation, further the circumstance that in the logical structure
of the process of reasoning deductiveness will in most
cases provide a general framework only. This is the case
because pieces of information derived from the relevant facts
of the case and the contents of the norm as officially recognized
input elements by themselves do not define the specification
contained in the decision as output in an unambiguous form. To
this we shall have to add the element of formal indetermined-
ness implied in the process of filling gaps and that of what is
called rational non-deductive and non-evident argumentation.
This argumentation will have a considerable function primarily
at the concretization of the general principles and at so-
called free deliberation. (') By summing up all that has been
said of the logical and social aspects of legal reasoning we may
now advance the statement that in the process of reasoning
logic acts as factor of control and not as one of determina-
tion. In fact as has already been made clear on a theoretical
plane in the last resort “Le caractére particulier du raisonne-
ment juridique résulte de ce qu'il est possible d'induire, a par-
tir d'un méme ensemble de lois, plusieurs systémes juridiques,
chacun permettant d'interpréter autrement les mémes tex-
tes.” (") Also the social conditioning of legal reasoning, i.e. the
social contents of law-applying, will perform the function of
determining not only in the direction of the components of
the process of reasoning, not controlled or controllable by logic,
but in the last resort even in the direction of the practical
potentialities, depth and effectiveness of logical control itself.
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4. The question of perspectives

In association with the analysis of the structure and me-
chanism of legal reasoning substantially two methods of ap-
proach, two lines of ersearch may be distinguished in the logic
of law, viz. the formalistic trend of investigation and the anti-
formalistic one. These two trends are not mutually exclusive,
still they discover the central problem in different factors.
Earlier we have already touched on a number of traits of the
formalistic approach and the anti-formalistic one, so that for the
sake of a delimitation we would merely remark that the anti-
formalistic trend manifests itself as a trend exceeding the
formalistic one. Anti-formalism enters the scene with the
claim to the formation of a dialectic logic concentrating on
moments of content, and by making an attempt at giving a by
itself satisfactory reply to the basic questions of legal reason-
ing.

So far the anti-formalistic approach has been embodied in
the doctrine of argumentation whose foundations have been
laid by the logicians of law of the Brussels circle already men-
tioned on several occasions. This doctrine may be considered
the only properly elaborated line which at the same time leads
to profitable and novel results. The Brussels circle of the logi-
cians of law has substantially made an attempt at developing
the logic of practical reasoning manifesting itself in several
forms of practical activity. Here as central category the element
of subjective conviction of a new, in the Aristotelian sense dia-
lectic logic based on argumentation figures, and not the ele-
ment of demonstration of traditional formal logic. Both the
dialectic logic in the Marxist sense, so far elaborated in a few
basic questions of theory only, and the approach by the present
paper will qualify as particularly anti-formalistic. However,
this anti-formalism has in common with the doctrine of argu-
mentation before all the elaboration of the limitations of formal
logic and the exploitation of the results of the doctrine of
argumentation as partial components of instrumental value of
a more comprehensive theoretical framework.
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As regards the position taken by Marxist theory to this word
of the Brussels circle, not long before criticism was advanced
which objected to the directedness of the argumentative ap-
proach to the concrete individual case, the applicability of the
formulae of argumentation claimed "'mit mathematischer Ge-
wissheit” allied to the formulae of formal logic, in general to
the presumed pretention of the doctrine of argumentation to
setting up categories, formulae or laws "“auf jeden konkreten
Einzelfall ausnahmlos und génzlich wahr und giiltig”. (‘") How-
ever, the directedness of the investigation to concrete in-
dividual cases appears to be relied on methodological pre-
sumptions, on the rejection of any kind of a priorism, con-
sciously approved by the Brussels logicians of law, and also
on the definite tendency to attempt the formulation of conclu-
sions lending themselves for exploitation and possibly also
for generalization, in the light of case studies, instead of out-
lining some sort of a general philosophy of decision. For our
part the main point of the doctrine of argumentation which
methodologically may appear as problematic, is the one where
the Brussels logicians of law seem to have set out from a pecu-
liar subjectivist philosophical standpoint in many respects re-
lated to axiological relativism and gnoseological agnosticism.
So the doctrine has not been given the programme of exploring
social antagonisms and within them real conflicts of interests
and not focused full attention on the social character of the
law and legal reasoning itself. (***) Under such circumstances
when argumentation moves in the sphere of ideas void of
real social interests, and among beings burdened with longings
and convictions of a rather subjective character and wvalue,
argumentation itself and its means will obtain a rather one-
sided representation and so fail to offer an in itself satisfactory
reply to the basic question. On the other hand unlike the
formalist approaches ignoring personal factors and tending
towards truly objective certainty we believe that the subjective
determinedness of the direct effect of the applied forms of
argumentation and of the practical methodology of argumenta-
tion follow from the substance of the doctrine of argumentation.
We should remember that as for its function the doctrine of
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argumentation constitutes the logic of personal conviction and
not that of impersonal demonstration. In the last resort this
means that as has been made clear by he first representative
of the doctrine of argumentation though this doctrine may
formulate rules, nevertheless the validity and the scope of ap-
plication of these rules will in each case, partially at least,
remain dependent on subjective factors. (**)

In the course of legal reasoning subjective determinedness
can change over an objective determinedness obviously only
through the mediation of the social character. The criticism of
the point of view of formal logic brought forward by the doc-
trine of argumentation will of course be fully approved by
Marxist theory. Still at the same the Marxism will accept
also the logic of argumentation with some limitations. A logical
analysis of the methods of argumentation as methods applied
beyond the ones of formal logic, their validity and scope
is therefore also from the point of view of Marxist theory
in every respect justified and necessary. This will not how-
ever guarantee a fully satisfactory exploration of the sub-
stance of legal reasoning by itself. As a matter of fact sur-
passing this approach in the direction of a logic of law truly of
substance will in the Marxist sense come to naught unless a
dialectic logic of objects has been elaborated whose subject-
matter would be the peculiar totality of social-legal phenomena
given in the law-applying process and which would bring to the
surface the categories and regularities disposing of the sphere
of validity characteristic of the social tendencies from the
concrete subject itself, and so would attempt their generaliza-
tion. ()

The actual content and structure of legal reasoning which a
logic unfortunately not yet elaborated even in its outline and
rather existing as a demand, ought to explore, primarily de-
pend on the preconditions, concrete contents and structure of
the conflict-resolving processes. Now on the level of generality
literature draws a line between two possible forms of decision,
viz. a procedural form relying on models of decision, rules or
precedents in a formal manner previously established, and an-
other one relying on concrete equity, justness or the socially
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useful solution of the case to be settled independently of the
before mentioned rules or precedents. (") As regards the prin-
cipal line of the historical evolution of law, there are authors
who implied in the treatment of law as a rule in the 'modern’
in a clear-cut manner distinguish the element of deductivity
natural law and positivist doctrines from the “classical’” notion
attributed to Roman Law, where in a controversial procedure
the rules were not yet applied as premisses of decision, but
so to say as stepping-stones in the invention of the law which
served for the indication of the concrete solution sought for
in the particular cases rather than for that of the rules. (*") In
comparative studies of legal systems bearing testimony to the
exploitation of different principles of settlement a number of
authors are inclined to draw a distinction between "Christian"’,
“Western"”, or "European” way of doing justice, i.e. admin-
istration of justice relying on the authority of the majority
position on the one hand, and the Confucian way of doing
justice of the Far East, ('*) or the traditional one of Equatorial
Africa, in particular the one designated as Bantu, (***) on the
other hand. As a matter of fact the latter by their traditional
fcrce are primarily directed to the achievement of appease-
ment, harmony, the satisfaction of all without any formal pro-
cedure, coercion or holding out sanctions, to the replacement
of “I'esprit de géométrie”” by '"'I'esprit de finesse”, (%) to the
guarantee of the enforceability of individual determinednesses
void of barriers.

Obviously considerable differences will present themselves
in the sphere of settlements relying on a pattern of decision
predetermined in a formal way according as the case is one of
a judicial precedent as pattern of decision approximating the
individual at several points, or one of a legislative regulation
appearing on a given level of particularity. Still within the
sphere of procedures relying on patterns of these kinds de-
ductivity will more or less prevail as if of necessity, and so
the model of legal reasoning as outlined in this paper will be
applied more or less. The differences concealed in the general-
ity of the patterns of decision may manifest themselves as
fundamental differences producing divergent qualities. How-
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ever, on the other hand as opposed to the other kind of patterns
of decision these differences constitute a relatively uniform
characteristic. Now in practice irrespective of the level of
generality of this pattern there are tendencies which have
made the consolidation of the two potential methods outlined
earlier and their combination terminating in a compromise, the
subject of their experimentations. As regards American law it
was suggested to make use of the principle of restricted utili-
tariansm in a two-level process of justification, (*"') when the
Jjudicial decision would receive its justification partly on the
ground of referableness to a previously established rule, and
partly on the ground of the expediency of the rule in question
to be justified in each case separately. In Scandinavian law an
author compared the "model of adjudication” to the more
desirable “model of open debate”, (') where an optimal variant
of the decision would in the first be shaped on the ground of
arguments reflecting certain open, sociological facts, the trends
in public opinion and its likely response, and then the final
decision would be come to in the process of confrontation of
this variant with the provisions of positive law, and historical
and other valuating materials. In Japan, perhaps under the
influence of still living and effective traditions of Confucian
origin embodied in the peculiar Japanese legal conception it
has been established as living fact that the judge equally called
to the application of the law in force and to a settlement satis-
fying the parties, has the power to subvert the presumption of
the rationalism of the law and to substitute for it another
ground of decision in the light of the case in question more con-
vincing and more rational, and justified with the aid of ap-
propriate interpretation. (%

The picture given of these models of the processes of deci-
sion-making, of such and similar ideas would modify the struct-
ural outlines and relations we have drawn of legal reasoning
substantially. However, most of the ideas in question made
their appearance, or are still present, as historically delimited
phenomena, for the discharge of historically delimited func-
tions, and could therefore hardly be subservient to the en-
richment of socialist theory. (*) As a matter of fact the position
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of socialist theory based on the social necessity of the
primacy of law-making, at least in point of principle, de-
mands that the application of law should in fact manifest it-
self as the translation of the law developed in the course of law-
making into reality. (***) Referred to the sphere of problems ana-
lyzed in this paper this gives expression to the postulate of
legal policy that the actual social character and determinedness
directly prevailing in the law-applying process, manifesting
itself in the social conditioning of legal reasoning and in the
social contents and environment of the application of law
should operate towards the reinforcement of the historical
social character and determinedness indirectly effective by
the mediation of the norm applicable and to be applied to the
case in question, and that the directly effective actual social
character discharging the function of determination should in
conformity with the formal aspect of legality advance the full
discharge of another function, the function of logical control,
and beyond the potential sphere of logical control, in con-
formity with the content aspect of legality serve the recon-
ciliation of conflicting interests and the satisfaction of the
postulates of social development to the highest degree.

Institute for Legal and Administrative Sciences of the
Hungarian Academy of Sciences, Budapest I Csaba Varca
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